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little more than 40 years ago, the village of El Mozote and its 
surroundings was the scene of an unprecedented massacre. It 
was December 1981 when, in this community in northeastern El 
Salvador, almost 1,000 people were executed by the military, in the 
worst killings of civilians that the country experienced during 
the armed conflict (1980-1992). More than half were children. 

From the beginning it was known that elite soldiers of the Salvadoran army had carried out the 
massacre, but the details became known years later. Survivors and witnesses were silenced 
by successive governments, while the members of the military involved, both materially and 
intellectually, have remained free for decades. 

In 1990, the victims in this case filed a complaint before the local court, the Juzgado de Primera 
Instancia de San Francisco Gotera, Morazán; but shortly thereafter, in 1993, the process was 
illegally closed when an Amnesty Law was put in place, which represented a seemingly 
insurmountable barrier to holding the perpetrators criminally accountable.

In July 2016, the Constitutional Chamber of the Supreme Court of El Salvador annulled 
the Amnesty Law, clearing the way for the continuation of the criminal investigation of this 
massacre and other serious war crimes. Four years earlier, in 2012, the Inter-American Court of 
Human Rights (IACHR Court) ruled in the El Mozote case, ordering the State to move forward 
with the investigations and to leave the amnesty without effect for transgressing the American 
Convention on Human Rights. 

In October 2016, the then-judge of the First Instance Court of San Francisco Gotera, Jorge 
Guzmán Urquilla, took the task of justice seriously and admitted a petition from the victims to 
reopen the case: 16 high-ranking military leaders were charged in this unprecedented trial in 
El Salvador. In October 2021, Judge Guzmán was removed from the case after questioned 
reforms to the Judicial Career Law forced him into premature retirement.

In Latin America, crimes against humanity and war crimes, such as those of the El Mozote 
massacre, have been tried through specialized prosecutors and courts of justice; however, 
El Salvador lacks this jurisdiction. Judge Guzmán, with no major tools, achieved 
significant advances in what is today one of the most significant cases of the Salvadoran war 
being tried. This is the story of the difficulties he faced and the challenges in the prosecution 
of the criminal case.



The case of El 
Mozote and 
surrounding 
areas has 
been the most 
important 
case I have handled in 
my professional life”
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What did the El Mozote case mean to you as a person 
and as a judge?

T
he case of El Mozote and surrounding 
areas has been the most important 
case I have handled in my professional 
life. This case marked my life, both 
personally and professionally. Judg-
es must keep a balance with respect 

to our emotions; we cannot fail because of 
emotions or feelings. This case forced me to 
make an important effort, as a human being, 
to be able to balance the emotional aspect 
with my profession. 

The El Mozote case left me with a great learn-
ing experience, firstly, by confirming the exis-
tence of the facts, because there were enough 
evidentiary facts to confirm that this massacre 
did happen. Secondly, the seriousness of the 
facts led me to consider how extreme, how 
low human beings can fall in their valuation 
of life and love for their fellow man; arriving 
to a community, murdering almost all the in-
habitants, among them more than half of the 
victims were children with an average age of 
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six years old, and women, some of them, ac-
cording to anthropological studies, pregnant 
at the time of the massacre. I believe that any 
human being is led to meditate on the reasons 
why these events took place, if the people re-
sponsible were stimulated by external forces. 
Finally, I also learned to value life, to be empa-
thetic, to seek justice; because as human be-
ings we also have to look out, not only for our 
own, but also for the rights of others. 

As I mentioned, the case was the most im-
portant in my life as a public official and on a 
personal level. I would have liked to finish my 
participation in the case, but due to the entry 
into force of the reforms to the Judicial Career 
Law, it was impossible.

What were the main challenges you faced in prose-
cuting the El Mozote case?

The main challenge that had to be overcome 
in the processing of the case was the proce-
dural part because there was a serious con-
troversy among the technical parties about 
the Criminal and Criminal Procedure Code 
applicable to the case, due to the fact that the 
events took place in 1981 and at that time a 
different Code than the current one was in 
force. 

Another important challenge to highlight was 
the lack of collaboration of public institutions 
to provide information related to the case, 
especially the Ministry of National Defense, 
which was asked for information on military 
operations, specifically the list of the mem-
bers of the main battalion accused of commit-
ting the acts. 

I would like 
to have 
finished my 
participation 
in the case, 
but due to the entry into 
force of the reforms to the 
Judicial Career Law it was 
impossiblE”
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The courtroom of the Tribunal was very small 
and had to be enlarged to accommodate all 
the people who would attend the hearings. 
At the beginning of the process i all the peo-
ple involved in the process could not fit in the 
courtroom, since the defendants -who were 
twenty-two at the beginning- were present, as 
well as the prosecution and prosecutor, and 
the victims, who of course had the right to be 
present at the hearings.  

Based on this experience, how should the Salvado-
ran justice system be prepared to try war cases? Is 
there a need for specialized courts?

In order to be able to judge cases of grave 
human rights violations committed during the 
armed conflict, this case can be a reference for 
how the justice system should be prepared. In 
the first place, judges must be sensitized to the 
fact that the administration of justice is a legal 
obligation derived from their acceptance of 
the position conferred upon them and that 
this obligation must not be evaded. The main 
thing is to fulfill the function that has been as-
signed by constitutional mandate, regardless 
of whether we are equipped with material and 
technical resources. Secondly, technical per-
sonnel must be trained and provided with the 
necessary tools for the performance of their 
duties. 

I consider it important to create a specialized 
jurisdiction, that is, courts specially created 
to handle this type of case, because it is diffi-
cult for judges, with their current workload, to 
dedicate the necessary time to handle cases 
such as this one. In my case, when I took on 
this responsibility, from the start of the case it 
was exhausting, because I had to use two to 

Also, the attitude of the defendants could be 
considered as a challenge within the process; 
their strategy was to consistently delay the 
process, filing about four appeals for each 
decision that was made. They also filed three 
challenges against me to have me recused 
from the process, and requested a prelimi-
nary hearing before the Supreme Court of 
Justice to prosecute me for the crime of pre-
varication.

Was the Tribunal prepared to judge a massacre of 
such dimensions? What organizational and logisti-
cal measures had to be taken?

No, the Court was not prepared. This was be-
cause in the first place, at the beginning it was 
a court of mixed jurisdiction, that is to say, it 
dealt not only with criminal matters but also 
with labor, commercial, civil, and tenancy mat-
ters, and we had a large work overload. In this 
aspect, human rights organizations and the 
Inter-American Court of Human Rights played 
an important role. Due to the pressure they 
exerted on the Court, in 2019 the Supreme 
Court approved a move from mixed jurisdic-
tion to a court of criminal jurisdiction only, 
which gave some relief in the workload. 

On the other hand, the Court lacked human 
and material resources. At that time, the Court 
did not have enough staff to handle the dai-
ly workload and a case of the dimensions of 
the El Mozote massacre as well. In that sense, 
when we opened the case, we asked the Su-
preme Court of Justice for two legal collabora-
tors; however, they only granted us one more 
person. Also, the Court did not have comput-
ers, printers and scanners for all the collabora-
tors who were going to work on the case
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four hours a day of my rest time outside the 
normal working hours of the court in order to 
study. 

In order for the Salvadoran justice system to 
be prepared to hear this kind of longstanding 
case, they must provide judges with the nec-
essary tools and resources to attend to them.

In terms of the criminal and criminal procedure law 
applicable to the case, can you name the three main 
challenges and how did you resolve them?

As for the challenges in criminal and crimi-
nal procedural matters that we had to face, in 
the first place, there was question of the legal 
qualification that should be given to the facts 
that are known. In the case of El Mozote, giv-
en its dimension, I considered that domestic 
criminal law was not sufficient to describe all 
the cruelty of what happened. Then I had to 
apply, in my judgment, categories of inter-
national crimes that are foreseen, of course, 
in international criminal law, such as crimes 
against humanity and war crimes. In Decem-
ber 2018, I declared that the facts perpetrat-
ed in El Mozote and surrounding areas, in 
addition to being national crimes, constitut-
ed crimes against humanity and war crimes 
according to international criminal law. This 
declaration provoked opposition from the 
defense, because they did not agree that 
the category of international crimes should 
be used for what happened in El Mozote 
because crimes against humanity and war 
crimes are imprescriptible; this implied that 
the accused persons would not be able to al-
lege the statute of limitations of the facts and 
this caused them to request a preliminary 
hearing against me. 

“On the type of liability or the 
theory for determining criminal 

liability that applies in this case 
I used perpetration-
by-means through 
organized apparatuses 
of power
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What type of theory of criminal liability applied to 
the case: co-perpetration or indirect perpetration- 
by  control over organized power apparatuses? And 
what are the implications of using these theories?

Regarding the type of responsibility or the 
theory to determine the criminal responsibili-
ty that applies in this case, I used the theory of 
indirect perpetrator by means of control over 
an organized apparatus of power. This theo-
ry was devised by Claus Roxin and came into 
force, or rather, was published in 1963, and 
is very useful to define or to clarify cases of 
criminal responsibility in transcendental, large 
events such as this one. This theory was used 
in the Nuremberg trials, in the case of Fujimori, 
and Videla in Argentina and, therefore, it is ap-
plicable to the case of El Mozote, because the 
people who are being tried at this moment 
are not being tried as direct perpetrators but 
as perpetrators by proxy. 

Also, in terms of criminal procedure, another 
important challenge was to determine the pro-
cedural law applicable to the case, because 
although the events took place in 1981, at the 
time the case was opened another Code of 
Criminal Procedure was in force. 

Another challenge was the type of evidence 
to be admitted in the proceedings. Let us re-
call that we are not talking about events that 
happened last week, last month or a couple of 
years ago. This is about events that happened 
more than 40 years ago. This challenge we 
were able to solve through the application of 
the jurisprudence of the international tribu-
nals that have judged this type of case previ-
ously.

This theory was used in the Nuremberg 
trials, in the case of Fujimori, and 
Videla in Argentina and, therefore, it 
is applicable to the El Mozote case, 

because the people who are 
being tried at the moment 
are not being tried as 
direct perpetrators  
but as perpetrators 
by proxy”
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the will of the person who executes the act, 
he does not participate directly in the act, 
but determines another through his position, 
through his power. Here we speak of a chain 
of command, of a hierarchy, that is to say, that 
the orders come down from the top to the 
person who executes the acts.

The case was heard by the Inter-American Court of 
Human Rights, and there is a judgment from that 
human rights court. What value do you give to that 
judgment and how did you apply it? Did you use con-
ventionality control?

The value of the 2012 judgment of the In-
ter-American Court of Human Rights on the 

This theory is also called “the man behind the 
scenes” and refers to the person who plans, 
who conceives in his mind the facts, organiz-
es them, plans them, and gives the order to 
execute them. The direct perpetrator, the im-
mediate perpetrator is the one who directly 
executes the acts, the one who murders peo-
ple, the one who rapes, the one who damages 
property.

If this theory were not applied, the indirect 
perpetrator could only be liable, perhaps as 
an accomplice, as an instigator, but with this 
theory the one who directly executes the act 
is equally liable as the one who orders it. The 
indirect perpetrator exercises a power over 
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of the emotional burden of these victims. As 
part of the procedural steps, a psychological 
expertise was ordered to the Institute of Legal 
Medicine (the forensics institute), and it was 
surprising for me to learn that for the victims 
it was the first time they had contact with a 
psychologist. This signifies a total neglect on 
the part of the State in the treatment of these 
victims.

This is the first case in El Salvador where amicus 
curiae briefs were presented, as well as expert opi-
nions that go beyond forensic anthropology. What 
were your criteria on these figures and did they 
contribute to your discernment in the case?

In our environment, the figure of the amicus 
curiae is relatively new; it hadn’t been used in 
any judicial process. The amicus curiae is de-
fined as a “friend of the court” and what they 
do is to give a specialized opinion on a certain 
topic in the case to serve as guidance or sup-
port for the judge, who may or may not take 
it into account. In this case, two amicus briefs 
were filed, one by the Due Process of Law 
Foundation (DPLF) and the Human Rights In-
stitute of the UCA; both documents were very 
important, because they helped me to under-
stand that the category of international crimes 
to which the massacre had been elevated was 
the correct one. The other amicus was pre-
sented by the American University and dealt 
with sexual crimes, which helped me to de-
termine that rape executed in the context of 
a massacre can also be considered as torture 
of the victims who were raped during that mil-
itary operation.

As for expert testimony, they are also extreme-
ly important, and this has a lot to do with what I 
mentioned at the beginning. The time that has 

case is transcendental because it motivated 
the judgment of unconstitutionality of the 
Amnesty Law. Likewise, I used the judgment 
to support the opening of the case, especial-
ly because it ordered the State to investigate 
the case and punish anyone who was respon-
sible for the acts committed, and since El Sal-
vador is a signatory State that has recognized 
the jurisdiction of the Inter-American Court of 
Human Rights, we are obliged to comply with 
that judgment.

Regarding victims, what difference is there in the 
treatment of long-standing victims, such as those 
of the El Mozote case, with the current ones?

The difference in the treatment of the victims 
of longstanding human rights violations and 
the current ones could be found in two as-
pects: first, in the dimension of the suffering 
they endured; and second, the prolongation 
in time of that agony. 

The victims, having suffered this attack in their 
community, in addition to having had their 
loved ones - their parents, husbands, children, 
brothers and sisters - killed, also suffered oth-
er types of humiliation, such as the fact that 
their environment was totally destroyed, their 
livelihoods, their crops were burned, their 
animals, their life project was practically de-
stroyed. Most of them had to leave that place 
for years, at least during the 10 years of the 
armed conflict. These people did not return 
until the Peace Accords were signed. This was 
a prolongation of their suffering. 

Also, the trauma they have is extremely gi-
gantic, it is impressive. The victims should 
have very special treatment. Unfortunately, 
the State has done nothing to alleviate some 
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It is important to 
know the contextual 
evidence that, in the case 
of the crime of rape, which is 
one of the crimes for which the 
defendants are being charged, as 
currently required by the Criminal 
and Criminal Procedure Law, it is 
difficult to prove rape”
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judicial security from the Supreme Court of 
Justice. A patrol car caught up with us on the 
road and another one was waiting for us in 
San Miguel. On another occasion they chased 
my wife alone in the city of San Miguel, and 
she had to take refuge in a shopping center. 
Other events that occurred were that we re-
ceived calls with no one on the other end, 
and surveillance near our residence; all of this 
happened while I was hearing the case.

From your experience, what would you recommend 
to other judges who have in their hands the trial of 
crimes of the armed conflict?

First, to assume an ethical, moral, and legal 
commitment to justice. One day we judges 
swore an oath before the Constitution to com-
ply and enforce it, in addition to administer-
ing justice. Therefore, we must enforce this 
commitment and also raise our awareness of 
all the victims who have suffered these events. 
Certainly, in our country it is said that we must 
forget these events, that it makes no sense to 
judge them, and many have even dared to 
say that we must disassociate ourselves from 
these events and that reopening these cases 
is like reopening wounds. But the wounds are 
there. The wounds never go away. They have 
never been closed. They are there. 

passed since the events took place until the 
case was reopened and an investigation was 
initiated has been long, and this has allowed 
many pieces of evidence to disappear due to 
the passage of time. So, here it is important to 
know the contextual evidence.  In the case of 
rape, which is one of the crimes for which the 
defendants are being charged, as currently 
required by the Criminal and Criminal Proce-
dure Law, it is difficult to prove rape without 
certain kinds of evidence. As an anecdote, I 
remember that one of the defense attorneys 
requested a definitive dismissal for the crime 
of rape because it was not possible to prove 
carnal access in a victim who had been raped 
and who had already died. But the evidence 
of context allows proving these facts, and it 
is important to take into account the testimo-
ny of the victims, witnesses who commented 
that, during the events, the young women 
were taken to a secluded place and there they 
were all raped. It is also important to take into 
account the practices carried out during the 
operations. In the case of El Salvador, histo-
ry shows that when some people take over a 
community, they commit all kinds of abuses.

Did the case put you at risk, did you suffer any 
threats, and how did you deal with them?

Regarding my personal safety, I would like to 
state that I did have some kind of threats or 
risks to my life. On some occasions I felt that 
my life and that of my family were at risk. The 
most serious event was a chase of which we 
were the object.  When my family and I were 
returning to San Miguel we were pursued by 
a vehicle that when it caught up with us, its 
occupants signaled us with their guns to stop. 
We did not pay attention to the indication, we 
accelerated, and my wife called to request 
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These people, these victims of crimes, as in the case of the 
victims of El Mozote, are people who have the right to the 
truth, the right to justice, the right to reparations for all the 
damages that were committed against them. This will serve as 
a precedent so that these events do not happen again. 

Then, my message would be to the judges: that we truly assume 
our commitment as judges and do not evade our constitutional 
responsibility to investigate these cases. There are already 
two rulings that charge us with doing so. But let us also 
assume this role on the basis of our human sensitivity; we 
must recognize that these people suffered seriously. 
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Interview and edition:
Alharaca


