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appointment process of high courts in Guatemala 
 

 

This report is a contribution to the fourth cycle of the Universal Periodic Review of Guatemala 

submitted by Cyrus R. Vance Center for International Justice, American Jewish World Service, 

the Center for Justice and International Law (CEJIL), Guatemala Human Rights 

Commission/USA, Impunity Watch, Latin America Working Group Education Fund, Washington 

Office on Latin America (WOLA), Protection International Mesoamerica, Due Process 

Foundation (DPLF), International Platform Against Impunity (PICI), ACTuando Juntas Jotay 

Program, and Robert F. Kennedy Human Rights (RFKHR).1 Information is presented on the 

selection and appointment processes of high court magistrates in the country and their impact 

on human rights, specifically the guarantees of judicial independence in accordance with the 

obligations of the State of Guatemala established in article 14 of the International Covenant on 

Civil and Political Rights (ICCPR). This document has been prepared based on the review and 

monitoring of current legislation, policies and practices implemented or omitted by the State of 

Guatemala in relation to its obligation to respect and guarantee the rights associated with judicial 

independence, as well as based on the monitoring of organizations working on the issue, and 

members of civil society, in addition to the monitoring of the implementation of the 

recommendations made in the framework of the third cycle of the Universal Periodic Review of 

Guatemala.  
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1. This report documents the violation of two principles:  Right to opt for public jobs or 

positions under equal conditions, and the principle of the independence of the 

Judiciary and the power to judge. The people whose rights are violated are first and 

foremost those who seek to apply for positions in the administration of justice, both in the 

Supreme Court of Justice and in the country's Courts of Appeal. However, Guatemalan 

society as a whole is also being violated, in the sense that the rule of law in the country is 

being undermined. One of the cornerstones of an effective and robust rule of law is an 

independent administration of justice that makes impartial decisions. The State has an 

obligation to guarantee the exercise of an equal judiciary, free from undue interference, 

that is circumscribed by the law and applicable international standards and norms. In 

Guatemala, it is essential to transform the process of appointing judges and magistrates in 

order to guarantee transparency, publicity and the involvement of society to legitimize it.  

 

2. The first principle considered to have been violated is the right to choose public posts and 

positions, as established in article 113 of the Constitution, which states that Guatemalans 

have the right to choose public posts and positions and that, for the granting of such posts 

and positions, only reasons based on merits of capacity, suitability and honesty shall be 

taken into account.2 Everyone has the right to take part in the government of his country, 

directly or through freely chosen representatives" and "Everyone has the right of equal 

access to public service in his country".3 In addition, in Article 20 of the American 

Declaration of the Rights and Duties of Man, on the right to vote and to participate in 

government.4 And in Article 25 of the International Covenant on Civil and Political 

Rights.5 And Article 23 of the American Convention on Human Rights.  

 

3. The second principle that has been violated is that which guarantees judicial independence, 

which is established in Article 203 of the Constitution of the Republic of Guatemala, which 

states that "...magistrates and judges are independent in the exercise of their functions and 

are subject only to the Constitution of the Republic and the laws...."6 At the international 

level, the standards related to the principle of judicial independence are set out in the UN 

Basic Principles on the Independence of the Judiciary, Article 14.1 of the PIDCYP, which 

guarantees every person a trial before an independent, competent and impartial tribunal, 

and for the specific case of Guatemala, the reports of the Lawyers Council for Civil and 

Economic Rights of the Vance Center for International Justice were used as input: 

"Accompanying the Appointment Process of the Lawyers Council for Civil and Economic 

Rights to Guatemala for the Appointment Process of Magistrates of the Supreme Court of 

Justice and Court of Appeals, July 2019"7 ; "Accompaniment of the Process of 

Appointment of Magistrates of the Supreme Court of Justice and Court of Appeals of 

Guatemala and Report of the Visit August 5-6, 2019"8 ; and "Follow-up of the Process of 

Appointment of Magistrates of the Supreme Court of Justice and Court of Appeals of 

Guatemala, June 18, 2020."9 Also, this information is complemented by regional human 

rights instruments to which Guatemala is a party such as the American Convention on 

Human Rights and all the pronouncements on judicial independence of the Inter-American 

Human Rights System.10 
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4. Judicial independence is not guaranteed solely through the process of appointing and 

shaping courts and tribunals. In fact, it requires a coherent institutional framework, in 

which the appointment process ensures that judges are suitable and impartial for their 

judicial function and in which all other institutional arrangements such as promotions, 

disciplinary processes, working conditions work together to ensure the proper functioning 

of the judiciary. Principle 10 of the Basic Principles on the Independence of the Judiciary 

states that "persons selected for judicial office shall be persons of integrity and ability and 

shall have appropriate legal training or qualifications"; and that "any method used for the 

selection of judicial personnel shall ensure that they are not appointed for improper 

motives."11 

 

 

Current cut integration system 

 

5. According to Articles 214 and 215 of the Constitution, the Supreme Court is composed of 

thirteen justices elected by Congress for a five-year term from a list of twenty-six 

candidates proposed by a Nominating Committee.12 The judges of the Court of Appeals 

are also elected by Congress from a list containing twice the number of judges to be elected, 

proposed by a Nominating Commission.13  The Court of Appeals is made up of 135 regular 

magistrates and 90 alternate magistrates, distributed in 45 Chambers of the Court of 

Appeals. This process is of utmost importance due to the hierarchy of the magistrates and 

judges of these judicial bodies, in addition to the specific powers of the Supreme Court of 

Justice, which is in charge of determining whether there is a criminal case against the 

deputies, a crucial process in the framework of the separation of powers and the necessary 

public controls.14 

 

6. To elect the judges of the CSJ and the Court of Appeals, two Nominating Commissions are 

formed.  The Commission for the CSJ is made up of: 1) A representative of the rectors of 

the country's universities, who presides. 2) Twelve deans of the faculties of Law or Legal 

and Social Sciences. 3) Twelve representatives of magistrates of the Court of Appeals, who 

must be elected by means of a call from the Magistrates Institute of the Court of Appeals. 

4) Twelve representatives of the Bar Association, to be elected through elections by the 

Bar Association. The commission for the Court of Appeals is composed of: 1) A 

representative of the rectors of the country's universities, who presides; 2) Twelve deans 

of the faculties of law or legal and social sciences; 3) Twelve representatives of the 

magistrates of the Court of Appeals; 4) Twelve representatives of the Bar Association, 

elected through elections by that body. (3) Twelve representatives of the magistrates of the 

Supreme Court of Justice. 4) Twelve representatives of the Bar Association, elected by the 

Bar Association. 

 

7. The requirements to be a magistrate are: to be Guatemalan by origin, of recognized 

honorability, to be in the enjoyment of their citizenship rights and to be a member of the 

bar. In the case of the Court of Appeals, one must be over 35 years of age and have been a 

first instance judge or have practiced law for more than five years. To be elected as a CSJ 

magistrate, one must also be over 40 years of age and have served a full term as a magistrate 
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of the Court of Appeals or collegiate courts with the same status, or have practiced law for 

more than 10 years.15 

 

8. The Law on Nominating Commissions, Decree 19-2009, establishes the mechanisms and 

procedures for the composition of the nominating commissions and for the selection of 

candidates for the positions.  The process begins with a call from Congress to form the 

nominating commissions, and then the professional associations elect their representatives. 

The requirements to be a member of the commissions include having five years of 

professional practice, not being disqualified from holding public office, not having been 

sanctioned by the respective professional association and having a police and criminal 

record.16  Once the nominating commission is formed, the president of the commission 

calls its members to meet.17 The law establishes that the meetings of the commission must 

be public with unrestricted access to the media and any observing institution, and decisions 

require the favorable vote of two thirds of the members.  

 

9. Regarding the profile of the candidates, the Nominating Commissions Act states that the 

members of the commission shall draw up a profile for the candidates to be nominated 

using the parameters of: (i) ethics, which includes the number of years of professional 

practice, police, criminal and disciplinary records, among others, (ii) academic, which 

includes university teaching, academic degrees, studies and publications, (iii) 

professional, on compliance with the requirements established in the Constitution for the 

position to which one aspires and (iv) human projection that relates to the vocation of 

service and leadership. Likewise, the commission shall draw up a grading table to 

numerically evaluate the applicants. The lists of participants are defined after a public call 

for applications. The commissions may conduct interviews and must verify compliance 

with the requirements.  

 

10. In 2016, the Judicial Career Law was amended and it was established that the list of 

candidates for the CSJ and the Courts of Appeals should preferably be made up of members 

of the judicial career who have served as judges and magistrates, considering the specialty. 

It was also established that the nominating commissions should take into account the 

evaluation of the professional performance of the judges of first instance and magistrates, 

among other modifications.18 

 

11. The law also provides for mechanisms to guarantee the transparency and publicity of the 

process, such as public announcements, publication of lists and unrestricted access to 

meetings for the media and observers of various kinds, as well as selection criteria based 

on scores and ethical evaluations.  In addition, the Constitutional Court has established 

jurisprudence on the aspects that should be taken into account to assess the capacity, 

suitability, honesty and honourability of candidates for office.   

 

12. Civil society organizations have highlighted the problems of each commission establishing 

its own rules, the profile of the candidates, the grading table and other issues, which 

generates inconsistencies between one nomination process and another.19 In recent years, 

reforms to the Law on Nominating Commissions have been proposed to improve the 
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mechanism for integrating the commissions, the role of the universities, the timeframe for 

the commissions' work, and the mechanisms for evaluating the candidates, among other 

issues.  However, these initiatives have not prospered in the Congress of the Republic.20 

 

Problems in the current election process  

 

13. Unfortunately, with the passage of time, the system of postulation commissions has been 

distorted and has been penetrated by power groups and corruption networks with particular 

interests in justice.  Universities have been created with law schools without curricula or 

students for the sole purpose of participating in the nominating commissions. The process 

of electing representatives of the Bar Association and Notaries to the nominating 

commissions has been politicized through media campaigns, gifts and offers to voters to 

elect certain candidates. It has even been documented that lawyers working in public 

institutions arrive in buses on the day of the CANG election to vote for pro-government 

candidates. 

 

14. This phenomenon has been observed in other Latin American countries, universities are 

used to reach public offices and positions. Some law schools are established with the 

political and economic support of legal (government and private sector) and illegal 

(corruption networks) interest groups to ensure quotas in the postulation commissions and 

select people with particular interests in justice.21 Some universities even issue false 

certifications and degrees to benefit candidates who do not meet the requirements, as in the 

case of some magistrates of the current Supreme Electoral Tribunal, who presented false 

degrees in order to be elected, and despite this continue in office.22 

 

15. In 2018, the International Commission against Impunity in Guatemala (CICIG) revealed 

the Parallel Commissions Case on the manipulation of the election process of the CSJ and 

the Court of Appeals in 2014 2014 (this case was already brought to light within the inputs 

submitted for the 2017 UPR).23  CICIG and the Special Prosecutor's Office against 

Impunity (FECI) discovered that the way in which the names of the people who made up 

the lists in the 2014 election were negotiated and the illegal negotiations carried out by the 

lawyer Roberto López Villatoro, Juan de Dios Rodríguez, former president of the 

Guatemalan Institute of Social Security and Gustavo Herrera, a businessman in exile in 

Nicaragua, to elect the magistrates.24 The election was based on individual political and 

economic interests and not on the capacities of the candidates. 25 

 

16. The same problems were repeated in the 2019 election.  In September of that year, the 

Constitutional Court suspended the work of the postulation commissions because multiple 

irregularities were reported in the work of the postulation commissions, and the 

commissions did not take into account the results of the performance evaluation of the 

judges and magistrates who aspired to the positions, as established by the Judicial Career 

Law in 2016.    

 

17. In February 2020, the Special Prosecutor's Office against Impunity (FECI) revealed the 

2020 Parallel Commissions case.  FECI's investigations revealed secret meetings between 
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the former private secretary of the presidency, Gustavo Alejos (who was in prison for acts 

of corruption) and members of the nominating commissions, judges, magistrates, lawyers 

and deputies for the purpose of illicitly negotiating the inclusion of certain candidates on 

the lists that the nominating commissions would send to the Congress of the Republic for 

the election of magistrates to the Supreme Court of Justice and the Court of Appeals.26  

 

18. The attorney general filed an injunction with the Constitutional Court requesting that the 

election be suspended again because of the imminent threat that Congress would elect 

people who did not meet the requirements of "capacity, suitability, honesty and recognized 

honorability" established in the Constitution. It added that the processes carried out would 

violate the norms on judicial independence and on security and legal certainty to the extent 

that the list of candidates was highly influenced by persons accused in multiple criminal 

cases, such as Gustavo Alejos Cámbara, a political actor previously accused in numerous 

corruption cases.27 The influence of this politician in the process of shaping the nomination 

commissions is clearly documented.28 

 

19. On May 6, 2020, the Constitutional Court, through Resolution 1169-2020, stated that 

Guatemalan citizens have the right to an objective, impartial and independent judiciary and 

ordered the Attorney General’s Office to send Congress a detailed report on court 

candidates with ongoing criminal proceedings or investigations. This should be used by 

deputies to assess the "suitability" and "honorability" of the candidates. The court also 

ordered that each deputy must vote viva voce on the candidates to ensure the transparency 

of the process.29 

 

20. However, for more than two years, Congress has refused to comply with the ruling of the 

Constitutional Court, arguing that the Attorney General’s report violates the principle of 

innocence because the people who appear in the report have not been tried and the deputies 

do not agree with the procedure of voting by voice because they consider that it takes too 

long. As a consequence, the magistrates of the CSJ and the Courts of Appeals who were 

elected in 2014 continue in office, which has represented a strong erosion of the justice 

system.30  In the Advisory Opinion issued by the Constitutional Court, the magistrates 

elected in 2014 continue to exercise their functions of administration of justice, violating 

the constitutional rule of the period. This was one of the points highlighted by the Special 

Rapporteur, Diego García Sayán.31 

 

21. In short, the system of nomination commissions is subject to the interference of political 

actors and corruption networks that seek to control the justice system in order to maintain 

their benefits and act with absolute impunity.  The interference of other public powers, 

such as the executive and the legislature, in the selection of magistrates is a problem that 

will continue as long as the Constitution is not reformed and the country does not adopt 

international standards on judicial independence.32 

 

22. The election of the Constitutional Court (CC) also depends on political power and is subject 

to the interference of power and economic groups.  The Court is made up of ten magistrates, 

five regular and five substitutes, elected for a period of five years.  They are elected by five 
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bodies: the President of the Republic in a council of ministers, the Congress, the Supreme 

Court of Justice, the Bar Association and Notaries and the Higher University Council of 

the University of San Carlos de Guatemala (the only public university in the country).  Each 

body elects two magistrates, one titular and one substitute.33   

 

23. The election of the CC in 2021 was full of irregularities, with each body defining its own 

procedure and evaluation criteria.  The Congress and the CSJ made a public call and 

defined evaluation criteria, while the President of the Republic chose the magistrates in a 

discretionary manner. The elections of the CANG and the Higher University Council were 

challenged and after a long legal process all the magistrates of the CC were elected.34 

 

24. However, on 13 April 2021, Congress did not allow Judge Gloria Porras, who had been 

elected by the University Superior Council, and who had served two consecutive terms as 

a CC judge, to take office because the Foundation Against Terrorism had filed several 

challenges to her election.  This foundation has been accused in multiple instances of 

undermining judicial independence and governance.35 In fact, in July 2021, the president 

and counsel for this organization were included by the State Department in the "Report to 

Congress on Foreign Persons who have knowingly engaged in actions that undermine 

democratic processes or institutions, significant acts of corruption, or obstruction of 

investigations into such corruption in El Salvador, Guatemala, and Honduras."36 The Inter-

American Commission on Human Rights made a pronouncement on this point.37 

 

25. Finally, on March 29, 2022, the Constitutional Court annulled the election of magistrate 

Gloria Porras and ordered the University Superior Council to repeat the entire process from 

the convocation.  However, it did not order to repeat the election of the alternate magistrate 

Rony López, who was elected on the same day and with the same procedure as magistrate 

Porras, which represents a clear violation of the principle of equality. The annulment of 

Justice Porras' election is a clear reprisal for her independent work and her rulings in favour 

of judicial independence and respect for human rights.  As a consequence, in June 2022 

the University Superior Council repeated the election and appointed Héctor Hugo Pérez 

Aguilera, who had already been a magistrate of that court between 2011 and 2016.38  

 

Recommendations 

 

26. It is necessary to promote a constitutional and legal reform to change the system of election 

of the country's high courts in order to strengthen judicial independence.  The magistrates 

of the Courts of Appeals should be part of the judicial career and should not be appointed 

by the Congress of the Republic; the magistrates of the Supreme Court of Justice should 

be elected based on objective criteria and not depend on the discretion of the Congress. 

 

27. While it is not possible to reform the Constitution, it is recommended that the Law on 

Nominating Commissions be reformed and that more objective mechanisms be developed 

to evaluate the experience, capacity and ethics of the candidates.  Criteria should also be 

established to exclude commissioners and applicants with conflicts of interest from the 

process (D51 Administration of justice & fair trial). 
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28. Judicial operators who are part of the judicial career must play a more active role in the 

process, especially considering the prerogative contained in the Judicial Career Law. It is 

also essential for the Judicial Career Council to participate actively by sending information 

on judges with excellent professional performance to the nominating commissions. (F14 

Participation of women in political and public life; D51 Administration of justice & fair 

trial). 

 

 

29. It is recommended that the requirements for applicants be developed in greater detail to 

avoid ambiguous interpretations about experience, academia, background, etc. and to 

reduce the discretion of the members of the commissions. To this end, it is also necessary 

that each process considers the specific requirements of the vacancy to be filled, including 

general professional competencies beyond specific knowledge. This should take into 

account the recommendations of the IACHR on how to ensure that both personal merit and 

professional capacity are adequately assessed in the selection and appointment of judges.39 

 

30. It is necessary to improve the mechanisms of transparency and publicity of the process. 

This access refers to the information provided by the candidates, as well as the analysis 

and decision of the commissioners, and the motivations behind the evaluations made. The 

more information available on the reasons behind the nominations, the more likely it is that 

irregularities will be identified. (D51 Administration of justice & fair trial) 

 

31. A comprehensive reform should address at least the following elements: a. Integration of 

appellate magistrates into the judicial career. b. Creation of a body responsible for the 

administration of the judiciary in order to decentralize financial and administrative powers. 

c. Strengthening of the judicial career, including issues of entry, promotion, assignment, 

education and training, and discipline of judges, magistrates, and auxiliary personnel. d. 

Comparative analysis with other Latin American states on the appointment period. e. 

Analysis of the judicial career of judges, magistrates, and auxiliary personnel. Comparative 

analysis with other Latin American states on the term of appointment. f. Other guarantees 

of judicial independence, such as budget, economic remuneration, retirement, security, 

removal processes, incompatibility regime.40 (A47: Good Governance; B52 Impunity; D51 

Administration of justice & fair trial) 

 

32. Any reform should be consulted, socialized, analyzed together with civil society. (A47: 

Good Governance; B52 Impunity; D51 Administration of justice & fair trial D51 

Administration of justice & fair trial; F14 Participation of women in political and public 

life) 

 

33. It is also important to have the participation of sitting judges and civil society.  

 

34. On the other hand, international organizations and the authorities of other States can be 

extremely useful in processes of consultation, lessons learned and improvement. 
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35. Finally, the legal community must be involved in the process of analysis and reform, as it 

is these members who interact with the judiciary. This legal community includes trial 

lawyers, corporate lawyers, academics, civil society organizations, students, and other 

judges and magistrates. Some of these relevant actors do not participate in the nominating 

commissions nor do they have a mechanism for monitoring and oversight of these 

processes. (D51 Administration of justice & fair trial) 
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